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We respectfully request that the Information and Privacy Commissioner (‚Commissioner‛) 

exercise her powers under section 42 of the Freedom of Information and Protection of Privacy Act1 

(‚FIPPA‛) to investigate whether there is an ongoing system-wide failure of FIPPA-regulated 

bodies to comply with section 25 of the Act.2  This provision creates a positive obligation for 

public bodies to act without delay to disclose to the public or affected groups3 information: 

 about a risk of significant harm to the environment or to the health or safety of the 

public or a group of people, or 

 the disclosure of which is, for any other reason, clearly in the public interest. 

 

Introduction  

“Regrettably, some public bodies have in effect interpreted the legislated 

right of access to information under FIPPA as meaning that, in the absence 

of a formal request for information under FIPPA, a public body should 

release no information at all – or at least nothing that might be construed in 

any way potentially harmful to the public body. This approach regrettably 

twists the meaning and intent of the access to information law, yet is all 

too prevalent among public bodies that interpret citizen rights as threats 

rather than opportunities. “ 

-Elizabeth Denham, Office of the Information and Privacy Commissioner 

for British Columbia, 2010-2011 Annual Report 

Proactive disclosure of information by public bodies is particularly important where the 

information concerns risks to the environment or to public health or safety.  Nothing could be 

more vital than to keep the public informed about such risks. Among the many benefits of 

disclosing this type of information, it allows members of the public to: 

 identify and educate themselves about risks;  

 take action to reduce the risk in their personal lives;  

 take action to reduce risks to others;  

                                                           
1
 [RSBC 1996] C. 165 

2
 See Appendix 1 for the complete wording of sections 25 and 42. 

3
 As well as to an applicant. 
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 make improvements in business or professional practices; and 

 promote beneficial changes to policy or law, to reduce or eliminate the risk to the 

environment or society in general (e.g., by working for regulatory change or a public 

education program). 

A proactive approach to the disclosure of information is essential if citizens are to properly 

evaluate health and safety risks and prevent or mitigate environmental harm.  In FIPPA, this 

principle is enshrined in section 25, which requires a ‚public body‛ (as defined in FIPPA) to 

disclose, without delay, information about a significant risk to the environment, health or 

safety, or the disclosure of which is otherwise clearly in the public interest.  This duty to 

disclose applies whether or not there has been any Freedom of Information request seeking the 

information in question. 

Unfortunately, there are worrying signs that many public bodies take an overly restrictive view 

of their duty to disclose under section 25 -- or may simply be unaware of those duties.  In this 

submission, we survey six case studies in which a public body was: 

 in possession of information about a threat to the environment, public health or safety -- 

or information the disclosure of which was otherwise clearly in the public interest, but 

 either did not disclose the information or disclosed it in a manner inadequate to the 

purpose of informing the general public or affected group(s).   

We suspect that the problem identified in these cases may be the tip of an iceberg.  These few 

cases came to light only through the persistent efforts of concerned individuals; there are likely 

other cases that we do not know about, because the information withheld by public bodies was 

never discovered.  It should also be emphasized that it is inherently difficult to document 

noncompliance with section 25, because it involves proving a negative -- when information is 

not disclosed, it may be hard to establish that it existed in the first place.   

We respectfully submit that these case studies suggest a trend of noncompliance with section 25 

among FIPPA-regulated bodies.  We therefore request that the Commissioner use her powers 

under section 42 of FIPPA to investigate whether there has been a widespread failure of public 

bodies to comply with section 25. As part of this investigation we suggest that the 

Commissioner also: 
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1. Inquire as to whether FIPPA-regulated bodies are aware of their obligations under 

section 25; 4 

2. Clarify the meaning of the provision; and 

3. Educate FIPPA-regulated bodies about their obligations under section 25. 

It is not the intent of this submission to castigate any particular public body or individuals for 

failure to uphold section 25 obligations.  We draw attention to these public bodies only to 

illustrate the apparent trend of nondisclosure, and the need for reform.  It is our hope that this 

apparent lack of appreciation of section 25 obligations can be addressed by better educating 

public bodies on the nature and scope of the proactive duty to disclose.  Public bodies must take 

their obligation under section 25 to heart.  When they possess information about a risk of 

significant harm to the environment or public health and safety, they should err on the side of 

caution.  They should disclose more – not less – information. 

Summarized Case Studies of apparent non-compliance with section 25 
FIPPA applies across the public sector. Individuals and groups that have an interest in 

information disclosure include citizens, patients, tenants, students, landowners and advocacy 

groups.  In this submission, we present six case studies in which a range of public bodies – 

provincial ministries, health authorities, local governments and educational institutions – 

apparently failed to fulfill their obligations under section 25 of FIPPA.  The case studies are 

briefly summarized below; the full case studies may be found in the next section of this 

document.  Each case study involves: 

 a  ‚public body‛ as defined in FIPPA; 

 information that is or was held by the public body and is: 

o related to an environmental or public health risk, or  

o in the public interest to disclose;  

 a situation of nondisclosure; and  

 an ‚affected group.‛   

                                                           
4
 Anecdotally, in the course of preparing this submission, we spoke with a number of officials, often those working 

in the field with first-hand knowledge of situations.  They were often unaware of the possibility that there might be 
a duty to disclose information. 
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Province of British Columbia  

 Ministry of Environment (‚MOE‛): The Oliver Dam Collapse 

o On June 13, 2010, the Testalinden Dam south of Oliver, BC collapsed, causing an 

enormous mudslide that destroyed houses, farmland and farm equipment.  An 

RCMP spokesman noted that if the dam had collapsed at night when residents 

were asleep, some would likely have died.  A subsequent investigation by the 

Solicitor General revealed that the MOE had numerous reports, some dating 

back more than thirty years, warning that the dam was in dangerously poor 

condition.  Despite knowing of the threat for decades, the MOE apparently made 

no effort to warn residents of the danger posed by the dam. 

 Ministry of Environment (‚MOE‛): Prince George Air Quality 

o In September 2008, the MOE took air samples at several sites in Prince George, 

including a park near a children’s play area.  The samples showed 

concentrations of formaldehyde, a known carcinogen and irritant, of up to 1200 

µg/m3 - more than three times the level at which Health Canada considers it be 

of concern to the health of the general population.  MOE experts suspected the 

results were faulty, but no new tests were scheduled until early 2010.  In the 

meantime, other than discussing the results at several meetings of a local air 

quality roundtable, the MOE did not draw public attention to the results -- or 

their possible health implications.   

 Ministry of Agriculture and Lands: Sea Lice Infestation 

o In 2002, the wild pink salmon populations that migrate through the Broughton 

Archipelago collapsed by 97%, and again by 88% in 2003.  Concerns were raised 

that sea lice from salmon aquaculture operations might be infecting the wild 

salmon and compromising their health, but the scientific community lacked 

important data on the abundance of sea lice at particular fish farms.  Although 

the Ministry of Agriculture and Lands possessed records on sea lice abundance 

at farms, they refused to release the data, instead prioritizing the concerns of the 

aquaculture industry that the data be kept confidential.  They were eventually 

required to release the data in 2010, by order of the OIPC. 
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Local Government 

 Cowichan Valley Regional District  (‚CVRD‛): Cobble Hill Water Quality 

o The CVRD required water testing results from a licensed composting facility 

operator to ensure bylaw compliance.  Test results from 2002 showed – and in 

2010 continued to show—high levels of nitrates, which can pose a significant 

public health risk.  While this issue has been at the forefront of public debate in 

the small community of Cobble Hill, the CVRD refuses to release well test data.  

Under section 25, the well test results should be released by the CVRD on the 

bases of both being in the public interest and being information about a 

significant risk to health or safety.  

Health Authority  

 BC Centre for Disease Control and Provincial Health Services Authority: Lyme Disease 

o The BC Centre for Disease Control (‚BCCDC‛) is an agency of the FIPPA-

regulated Provincial Health Services Authority (‚PHSA‛).  These agencies are 

alleged to have failed to disclose at least two pieces of information about Lyme 

disease in BC that would have alerted Lyme disease sufferers and advocates, as 

well as the general public, to a potential increased risk of Lyme disease and 

general uncertainty and under reporting of the disease by medical doctors in BC.    

 In the first instance, a key BCCDC study conducted in 2008-09 was not 

publicly released until 2011. This study revealed that a substantial 

portion of Lyme disease cases go unreported to official health authorities 

by BC doctors, despite requirements that they do so.  It suggests that the 

number of Lyme disease cases in BC could be as high as 25 times the 

previous officially reported number.  

 In the second instance, another key study on Chronic Lyme disease was 

completed in May 2010 for PHSA, but not publicly released until April 

2011 in response to a freedom of information request. This report 

revealed that testing and treatment for Lyme disease was poor, that the 

true level of Lyme disease infection in BC was unknown and that the 

majority of medical doctors lacked knowledge about the disease. 

This information would have helped BC residents and doctors to educate 

themselves about the risks posed by Lyme disease, empowered people to take 

preventative measures to reduce their risks of contracting Lyme disease and 
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contributed to an important discussion about changes to policy or law needed to 

grapple with the risks posed to public health by Lyme disease. 

Educational Institution 

 Simon Fraser University (‚SFU‛): Mould in Student Residence  

o In 2007, an SFU graduate student who was undergoing chemotherapy rented a 

residence from the university, after notifying them of his special health 

requirements.   Several months later the student had to move out as the building 

was undergoing extensive ‚remodelling.‛  After discovering what he believed to 

be mould on his carpet, the student attempted to get an explanation from the 

university. Eventually, through freedom of information requests, he discovered 

a series of reports showing that the building envelope had failed causing 

extensive water damage and fungal growth. These reports indicate that SFU had 

been aware of deficiencies with the building since 1998, that since 2003 the 

university had known the building had serious water ingress and rot damage, 

and that by 2005 there was extensive fungal growth in some parts of building.  

Based on these reports, a conversation with a construction worker and his own 

observations, the student alleges that the building was contaminated with 

mould. It appears SFU failed to disclose the potential, and possibly actual, 

presence of mould to prospective and current student residents, perhaps 

exposing them to undue risks to their health. 
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Case Study #1: The Oliver Dam 

Collapse   

Introduction  
Oliver is located in Southern BC, South of Penticton, and 25 km north of the US border.5  The 

Town of Oliver is located within the Regional District of Okanagan-Similkameen.6  BC Highway 

97 runs North-South through the area.   

The Oliver area is semi-arid and well suited to growing grapes.  However, much of the 

agriculture in the area depends on a well-developed irrigation system that has been constructed 

over the course of the last century.7 

The Testalinden Dam (‚the dam‛) was an earthen dam located eight km south of Oliver on 

Mount Kobau.8  In 2010 the dam collapsed, causing a large mudslide that destroyed farmland, 

houses and farm equipment.9  Fortunately this did not result in any injuries or deaths.10  This 

accident could have been prevented. 

Indeed, the Ministry of Environment (MOE) was well aware that the Testalinden Dam was not 

adequately maintained and was at risk of failing.  It directed the owners of the dam to do 

remedial work, but did not follow up to ensure that the remedial work was done.  During the 17 

year period prior to the collapse, the MOE was subject to the FIPPA section 25(1) requirement to 

proactively disclose information relating to risks to public safety or the environment.  However, 

the MOE was either unaware of its obligations under FIPPA, or otherwise failed to act on them. 

 

History of the Testalinden Dam  
In 1937, an earthen dam was constructed, creating the Testalinden Lake for water storage and 

                                                           
5
 Town of Oliver Website, online: <http://www.oliver.ca/siteengine/activepage.asp>. 

6
 Regional District of Okanagan-Similkameen Website. online:< http://www.rdos.bc.ca/index.php?id=7>. 

7
 Tourism BC Website, online:  <http://www.hellobc.com/oliver.aspx>. 

8
 Solicitor General’s Report: Review of the Testalinden Dam Failure July 2010,  *“Solicitor General’s Report”+, p. 7 

9
 Ibid., at p. 11 

10
 Laurena Weninger, “Oliver Mudslide Wipes out Five Homes”, the Osoyoos Times, (June 15, 2010), online: 

<http://www.osoyoostimes.com/news/2010/06/15/oliver-mudslide-wipes-out-five-homes/>. 

http://www.oliver.ca/siteengine/activepage.asp
http://www.rdos.bc.ca/index.php?id=7
http://www.hellobc.com/oliver.aspx
http://www.osoyoostimes.com/news/2010/06/15/oliver-mudslide-wipes-out-five-homes/
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irrigation purposes.  A road was constructed over the dam in 1960.11  The National Research 

Council assumed responsibility for the dam in 1967.1213   

 

In 1977, a series of dam inspection reports noted various safety problems at the dam; one report 

described the dam as being in ‚deplorable condition‛ and advised that it be breached or 

rebuilt.14  Later that same year, the Regional Water Engineer wrote to a local forest ranger (due 

to the forest service’s past use of the road over the dam), and again noted the need for the dam 

to be removed or reconstructed.15 

 

In 1978, the dam was again inspected and found to be in poor condition.  The inspector 

described the dam as follows: 

 

The dam in its present condition is a hazard to life and property to some of the settled areas along 

the Osoyoos-Oliver highway which lies downstream of the Testalinden Lake Dam.  We recommend 

that the dam either be breached or reconstructed.16 

 

The Regional Water Engineer wrote to the NRC to confirm their responsibility under the water 

license to maintain the structure, and recommended that the dam be breached by April 1, 1978, 

if the NRC chose not to reconstruct.17  At least two extensions of this deadline, for 1978 and 

1979, were subsequently granted to the NRC.18  In 1980, the NRC was again informed of their 

obligation to breach or replace the dam, and given a new deadline of May 15, 1981.19 

 

However, the NRC never breached or replaced the dam.  Instead, they transferred ownership of 

it to Ace Elkink, a private owner, sometime between 1981 and 1987.  The exact time of the 

transfer is not known.2021 

                                                           
11

 Solicitor General’s Report, p. 7 
12

 Solicitor General’s Report, p. 7 
13

 The NRC is an Agency of the Government of Canada – NRC Website: < http://www.nrc-
cnrc.gc.ca/eng/about/corporate-overview.html>. 
14

 Solicitor General’s Report, p. 7 
15

 Solicitor General’s Report, p. 8 
16

 Solicitor General’s Report, p. 8 
17

 Solicitor General’s Report, p. 8 
18

 Solicitor General’s Report, p. 8 
19

 Solicitor General’s Report, p. 8 
20

 Solicitor General’s Report, p. 8 
21

 Lori Culbert, “Governments Knew Dam Near Oliver a ‘Hazard’”, Postmedia News, reported in The Times Colonist, 
(December 2, 2010), online: <http://www2.canada.com/victoriatimescolonist/news/story.html?id=e89e9e06-
7ba9-4dd6-b12c-5e105c417f78>. 

http://www.nrc-cnrc.gc.ca/eng/about/corporate-overview.html
http://www.nrc-cnrc.gc.ca/eng/about/corporate-overview.html
http://www2.canada.com/victoriatimescolonist/news/story.html?id=e89e9e06-7ba9-4dd6-b12c-5e105c417f78
http://www2.canada.com/victoriatimescolonist/news/story.html?id=e89e9e06-7ba9-4dd6-b12c-5e105c417f78
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In 1988, another inspector noted that the dam ‚had reached the end of its lifespan and should be 

replaced by a new one.‛22 

As late as 1992, inspections of the dam continued to reveal safety concerns;23 however, no 

remedial action was taken,24 nor does the MOE appear to have taken any steps to make the 

public aware of the state of the dam. 

 

It is unclear whether further inspections of the dam took place, but based on the dam’s 

classification under the BC Dam Safety Regulation Downstream Consequence Classification 

Schedule, it would have been due for an audit every ten years.25   

 

In 2010 the dam did in fact collapse, releasing a flood of mud and debris which destroyed five 

homes and several farms.26  Following the collapse, BC Solicitor General Michael de Jong 

reviewed the evidence in the MOE’s records, and described it as showing ‚a consistent pattern 

of concerns and warnings about the state of the Testalinden Dam dating back to the 1960s‛.27 

Brief Timeline  
1937 – An earthen dam was constructed to create a reservoir. 

1967 – The National Research Council was given a water licence for the Testalinden Dam for the 

purposes of constructing an observatory in the area. 

1977 – The dam was inspected and described as being in ‚deplorable condition‛.  The inspector 

recommended that the dam be breached or rebuilt. 

1978 – The dam was inspected.  The inspector noted the risk to life and property and 

recommended the dam be breached or rebuilt. 

 1988 –The dam was inspected and was found to be ‚in a very poor state of repair‛, and it was 

recommended the dam be replaced. 

                                                           
22

 Solicitor General’s Report, p. 8 
23

 Solicitor General’s Report, p. 8 
24

 Solicitor General’s Report, p. 9 
25

 Solicitor General’s Report, p. 15 
26

 Adrian Nieoczym, “Failure of Nearby Dam Caused BC Mudslide”, The Globe and Mail, (June 14, 2010), online: 
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-
mudslide/article1603774/  
27

 “Dam Owner Warned Before Oliver Mudslide”, CBC News (July 14, 2010), online: 
http://www.cbc.ca/news/canada/british-columbia/story/2010/07/14/bc-oliver-mudslide-report.html 

http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.cbc.ca/news/canada/british-columbia/story/2010/07/14/bc-oliver-mudslide-report.html
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1992 – The dam was inspected, and found to have deficiencies. 

2010 (June) – The Testalinden Dam collapses. 

2010 (July) – The Solicitor General’s Report is released. 

Environmental or Health Risk  
On June 11, 2010, a hiker noticed that the Testalinden Lake was overflowing its banks and 

attempted to alert the authorities.  However, the warning was not received by an appropriate 

body in time to take action.28  On June 13, 2010, at 2:15 pm, the Testalinden Dam failed, causing 

a massive mudslide.29  Two thirds of the water retained in the reservoir was released.30   

Five homes were destroyed and a further twenty five were evacuated.  Some residents were 

forced to flee their homes to escape the approaching mudslide.31  The timing of the dam collapse 

was fortunate, allowing residents to escape when they saw the slide.  RCMP spokesman Dan 

Moskaluk observed that had the dam collapse happened at night, while residents were asleep, 

some would likely have been killed.32  A total of 25 homes were evacuated.  Roughly 20 hectares 

of orchards were destroyed33 and a section of Highway 97 was blocked by the mudslide. 34 

Failure to Disclose 
Beginning in 1977, and as recently as 1992, the MOE received reports detailing the poor 

condition of the dam.  The content of the reports demonstrates that the MOE was aware of the 

weaknesses in the dam, and that they presented a risk of failure that could lead to loss of life 

                                                           
28

 Solicitor General’s Report, p. 3 
29

 Solicitor General’s Report, p. 3 
30

 Adrian Nieoczym, “Failure of Nearby Dam Caused BC Mudslide”, The Globe and Mail, (June 14, 2010), online: 
<http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-
mudslide/article1603774/>. 
31

 See area resident Betty Jentsch’s account of the mudslide.  Adrian Nieoczym, “Failure of Nearby Dam Caused BC 
Mudslide”, The Globe and Mail, (June 14, 2010), online:< 
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-
mudslide/article1603774/>. 
32

 Adrian Nieoczym, “Failure of Nearby Dam Caused BC Mudslide”, The Globe and Mail, (June 14, 2010), online: 
<http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-
mudslide/article1603774/>. 
33

 Laurena Weninger, “Oliver Mudslide Wipes out Five Homes”, the Osoyoos Times, (June 15, 2010), online: 
<http://www.osoyoostimes.com/news/2010/06/15/oliver-mudslide-wipes-out-five-homes/>. 
34

 Adrian Nieoczym, “Failure of Nearby Dam Caused BC Mudslide”, The Globe and Mail, (June 14, 2010), online: 
<http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-
mudslide/article1603774/>. 
 

http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.osoyoostimes.com/news/2010/06/15/oliver-mudslide-wipes-out-five-homes/
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
http://www.theglobeandmail.com/news/national/british-columbia/failure-of-nearby-dam-caused-bc-mudslide/article1603774/
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and property.  The MOE had these reports in its records, and would have been aware of the risk 

presented by the dam when FIPPA came into force in 1993.   

Between 1993 and 2010 the MOE had an obligation to proactively disclose to the public the risk 

to human life and safety presented by the dam.  However, despite the MOE’s knowledge of the 

risk presented, at no time between learning of the risk and the ultimate failure of the dam do 

any steps seem to have been taken to inform the public at large.  The resulting lack of public 

scrutiny may have contributed to the MOE’s ongoing failure to address the safety concerns 

presented by the dam.   

Sources  
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Adrian Nieoczym, ‚Failure of Nearby Dam Caused BC Mudslide‛, The Globe and Mail, (June 

14, 2010). 
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Ministry of Environment Response to Solicitor General’s Report: 
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http://www.nrc-cnrc.gc.ca/eng/index.html
http://rdos.bc.ca/
http://www.hellobc.com/
http://www.oliver.ca/siteengine/activepage.asp
http://www.env.gov.bc.ca/wsd/public_safety/dam_safety/cabinet/response_to_dsg_recommendations_14Oct2010_final.pdf
http://www.env.gov.bc.ca/wsd/public_safety/dam_safety/cabinet/response_to_dsg_recommendations_14Oct2010_final.pdf
http://www.ag.gov.bc.ca/reports/info/testalinden-slide-failure-review.pdf
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Case Study #2: Prince George Air 

Quality   

Introduction  
Prince George has faced ongoing issues with air pollution, in part due to emissions from 

industrial activities such as pulp mills and oil refineries and in part due to its location within a 

valley, where winter inversions tend to trap pollutants.35  It has been estimated that as many as 

81 deaths per year in Prince George may be attributable to air pollution.36  Consequently, air 

quality has been a major concern in Prince George in recent years. 

One of the air pollutants of concern is formaldehyde.  The Ministry of Environment (‚MOE‛), 

together with the Ministry of Health, have established a two-tiered air quality objective for 

formaldehyde in BC.  The first tier is the ‘action level’, which is the target used when managing 

the level of formaldehyde in an airshed; the second tier is the ‘episode level’, which is the 

concentration at which formaldehyde is considered to be of concern to the health of the general 

population.  The ‘action level’ for formaldehyde in BC is set at 60 µg/m3 (average 1-hour 

concentration), while the ‘episode level’ is set at 370 µg/m3.37 

In 2008, the MOE began an odour study in Prince George in response to resident complaints 

about bad smells; the study was designed to monitor the airborne levels of various malodorous 

compounds, including formaldehyde.  On July 29th and August 6th, 2008, five air samples were 

taken at two sites in Prince George, one of them in a park and playground area near a daycare.38  

Lab tests on the samples were completed by September 2008, but the results were not analyzed 

until April 2009, more than six months after the samples were taken.39  Once analyzed, the 

results showed alarmingly high formaldehyde concentrations; three of the samples exceeded 

the action level, and the sample taken near the daycare showed concentrations of 1200 µg/m3 - 

20 times the action level and more than three times the episode level.40 
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 Elliott, Catherine and Copes, Ray, Burden of Mortality due to Fine Particulate Air Pollution (PM2.5) in Interior and 
Northern B.C., Can J Public Health 2011; 102(5): 390-39, p. 391 (“Elliott and Copes 2011”) 
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 Times Colonist, Pollution Proves Deadly in Prince George: Study, December 22 2007. 
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 B.C. Air Quality, Air Quality Objectives for Formaldehyde, online: http://www.bcairquality.ca/reports/aqofl.html 
(accessed April 26, 2012). 
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 Betsy Trumpener, B.C. Pollution Tests Kept Under Wraps, CBC News, March 4 2010. 
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Formaldehyde Sample Results, March 11 2010 (“Mayor’s report”) 
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Some preliminary results were presented by the MOE at the April 28, 2009 regular meeting of 

the Prince George Air Improvement Roundtable (PGAIR), a community-based non-profit 

society dedicated to improving local air quality.  Due to time constraints, discussion of the 

presentation was deferred until the next meeting,41 and the extent to which the formaldehyde 

results were highlighted at the April meeting is not clear.  PGAIR next met on May 26, 2009.  At 

this meeting, the high formaldehyde levels were discussed, 42 but their significance was 

downplayed as the possible results of a sampling error.43  The minutes note that the MOE was 

‚continuing analysis‛ and would ‚provide an update at the next meeting‛.44  A copy of the 

MOE’s PowerPoint presentation (which included the formaldehyde data) was posted on 

PGAIR’s website, but no air advisory was issued for the area. 

On May 29, 2009, PGAIR issued a press release on matters discussed at the May 26 meeting.  

The press release mentioned the odour study, noting that ‚levels of formaldehyde at one site 

exceeded the BC action and episode levels‛, and stating that the MOE was preparing a report to 

be reviewed at the next PGAIR meeting.45  However, the press release did not explain the 

significance of these results, nor did it otherwise draw attention to any possible health risk. 

At the December 15, 2009 PGAIR meeting, the MOE presented an update on the odour study 

and recommended carrying out further monitoring and testing on formaldehyde levels, 

pending funding;46 it was estimated that the new tests would cost between $6,000 and 

$12,000.00.47  However, nearly three months later, and almost a year after the study results first 

became known, there were still no definite plans to proceed with re-testing.   

On March 4, 2010, CBC News ran a story about the formaldehyde results and the lack of 

subsequent follow-up.48  The next day, the B.C. government committed to re-testing.49  Public 

criticism was widespread concerning the delay and the failure to inform the public.  MLA Rob 

Fleming commented at the time that ‚*i+t shouldn’t take breaking news for our government to 
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 Prince George Air Improvement Roundtable, Minutes of Meeting, April 28 2009.  (“PGAIR April Minutes”) 
42

 Prince George Air Improvement Roundtable, Minutes of Meeting, May 26 2009.  (“PGAIR May Minutes”) 
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 Mayor’s report. 
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 PGAIR May Minutes. 
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 Prince George Air Improvement Roundtable, Media Briefing: PGAIR Progress Report, May 29, 2009. 
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 Prince George Air Improvement Roundtable, Minutes of Meeting, December 15 2009 
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 B.C. Pollution Tests Kept Under Wraps. 
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 B.C. Pollution Tests Kept Under Wraps. 
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 Air Tests Ordered for Prince George, CBC News, March 5 2010. 
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do the right thing.‛50  The MOE stated that they had not informed the public because they 

believed the 2008 results to be inaccurate, and did not want to cause unnecessary panic.51 

On March 10, 2010, PGAIR held an information session with residents to explain the 

significance of the formaldehyde testing.52  The follow-up tests were finally carried out between 

April 14, 2010 and March 28, 2011, and formaldehyde levels at the time of the new tests were 

‚well within air quality standards for health and safety‛.  The Ministry of Environment then 

dismissed the alarming 2008 results as ‚either due to contaminated equipment or contamination 

from other sources.‛ 53 

Environmental or Health Risk  
Formaldehyde is a colourless gas with a pungent, irritating odour.  It is highly reactive and 

flammable, and can form explosive mixtures in air.54  Although it can be found naturally in the 

environment,55 the highest concentrations of formaldehyde have been measured near 

anthropogenic sources,56 which include fuel combustion, wood-burning stoves, furnaces, power 

plants, agricultural burns and waste incinerators.57  Formaldehyde has been detected in 

emissions from chemical manufacturing plants, pulp and paper mills, forestry product plants, 

coal processing plants and other industrial sources.58  At least two major industrial emitters of 

formaldehyde operate in Prince George.59   

Acute exposure to airborne formaldehyde can cause irritation and burning in the eyes, nose and 

throat.  Two studies have also shown that inhaling formaldehyde can result in increased 

sensitivity to allergens.  Chronic exposure has been linked to respiratory and allergic effects, 

with children being particularly susceptible – exposure has led some children to be hospitalized 

for asthma, and Health Canada has stated that a link between low-level formaldehyde exposure 
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 BC Ministry of Environment, 2010-2011 Formaldehyde Summary Report for Prince George, August 9 2011, p. 1. 
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 Environment Canada and Health Canada, Priority Substances List Assessment Report for Formaldehyde, February 
2001, s. 2.1.  (“PSL Report”). 
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 In 2005 total formaldehyde emissions according to the federal NPRI database identified Canadian Forest 
Products Ltd, and Canfor Pulp and Paper Mills in Prince George as two major emitters (see: Toxico-Logic Consulting 
Inc., “Assessment Report on Formaldehyde for Developing Ambient Air Quality Objectives” prepared for Alberta 
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and the development of allergic sensitivity and/or asthma is ‚biologically plausible.‛ 60  

Formaldehyde is also a known carcinogen and chronic exposure has been linked to an increased 

risk of cancer of the nose and throat.61 

Failure to Disclose 
Under section 25, MOE was under a duty to disclose the formaldehyde results to the public 

when the results became known to them in April 2009.  One of the sample readings was more 

than three times higher than the BC episode level for formaldehyde, the concentration at which 

BC Air Quality considers it to be ‚of concern to the health of the general population‛.  

Moreover, this sample was taken near a play area for children, who are particularly susceptible 

to the effects of formaldehyde exposure.  As such, there was clear information about a 

significant risk to the health or safety of the public or a group of people.   

The MOE’s primary rationale for not informing the public was their belief that the results were 

inaccurate and should be retested.  However, one of the factors that the head of a public body 

must consider in deciding what disclosure ‚without delay‛ means under section 25(1) of FIPPA 

is ‚the right of the public to make informed choices about the risks to which they are 

exposed.‛62  Once it became clear to the MOE that retesting would not happen quickly, a 

reasonable and responsible approach would have been to disclose the results to the public, 

noting the possibility that they were inaccurate.  This would have allowed the public to weigh 

the information for themselves and come to an informed decision about how to respond in the 

interim – for example, whether to allow their children to play in the park where the highest 

reading was taken. 

It could be argued that the MOE did disclose the results to the public when they presented their 

findings at the PGAIR meetings in April and May of 2009.  A local newspaper reporter was 

present at each of these meetings, and the May 2009 press release from PGAIR did note the 

formaldehyde results.  However, according to the FOIPP Act Policy and Procedures Manual 

interpretation note to section 25(1), ‚disclosure to the public‛ requires that information be 

released ‚in a manner designed to reach the public at large‛, or  ‚in a manner designed to reach 

the affected group(s).‛63  The MOE’s downplaying of the significance of the results, coupled 
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 Health Canada, Residential Indoor Air Quality Guide – Formaldehyde, April 15 2006, online: http://www.hc-
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with the lack of any mention of possible health impacts in PGAIR’s May 2009 press release, 

made it unlikely that this information would reach the attention of the wider public. 

Sources  

Media  

CBC News, Air Tests Ordered for Prince George, March 5 2010. 

CBC News, B.C. Pollution Tests Kept Under Wraps, March 4 2010. 

Websites 

PGAIR meeting minutes, media releases and reports: <http://pgairquality.com/resources-

reports>. 

Reports and Articles  

BC Ministry of Environment, 2010-2011 Formaldehyde Summary Report for Prince George: 

<http://www.bcairquality.ca/reports/pdfs/formaldehyde-report-08-11.pdf>. 

Environment Canada and Health Canada, Priority Substances List Assessment Report for 

Formaldehyde: <http://www.hc-sc.gc.ca/ewh-semt/pubs/contaminants/psl2-

lsp2/formaldehyde/index-eng.php>. 

Other 

Health Canada, Residential Indoor Air Quality Guide – Formaldehyde: <http://www.hc-

sc.gc.ca/ewh-semt/alt_formats/hecs-sesc/pdf/pubs/air/formaldehyde-eng.pdf>. 

http://pgairquality.com/resources-reports
http://pgairquality.com/resources-reports
http://www.bcairquality.ca/reports/pdfs/formaldehyde-report-08-11.pdf
http://www.hc-sc.gc.ca/ewh-semt/pubs/contaminants/psl2-lsp2/formaldehyde/index-eng.php
http://www.hc-sc.gc.ca/ewh-semt/pubs/contaminants/psl2-lsp2/formaldehyde/index-eng.php
http://www.hc-sc.gc.ca/ewh-semt/alt_formats/hecs-sesc/pdf/pubs/air/formaldehyde-eng.pdf
http://www.hc-sc.gc.ca/ewh-semt/alt_formats/hecs-sesc/pdf/pubs/air/formaldehyde-eng.pdf
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Case Study #3: Sea Lice Infestation   

Introduction  
In 2002 and 2003, the wild populations of Fraser River and Broughton Archipelago pink salmon 

(Oncorhynchus gorbuscha) experienced an alarming population crash.  In 2002, the numbers of 

returning salmon were down by 97%, and in 2003 by 88%.64  The cause of this crash was, and is, 

unknown, but a likely culprit was thought to be ectoparasitic copepods – ‘sea lice’ – a salmon 

parasite that can negatively impact fish health. 

Salmon are naturally exposed to sea lice during their life cycle, but the exposure is usually 

relatively minor during the juvenile stage of the salmon’s development, when they are more 

vulnerable. 65  However, the practice of salmon aquaculture (also known as ‘fish farming’), 

which involves raising salmon stocks in open-net pens, can raise sea lice concentrations in a 

particular area.  If juvenile salmon swim through that area, they may be exposed to unnaturally 

high levels of the parasite. 66 

Farming of Atlantic salmon (Salmo salar) in the Broughton Archipelago began in the late 1980s, 

and increased steadily thereafter.67  Sea lice levels in the pink salmon population were first 

measured in 2001, and it was discovered that 90% of the population were infested.68  When the 

population crashed in 2002 and 2003, high profile public concerns were raised that fish farms, 

by infecting wild populations with their sea lice, might be contributing to the collapse. 

Sea lice counts from individual fish farms could have helped clarify what was happening to the 

wild salmon69 – if juvenile wild salmon showed higher infestation rates when caught near farms 

with higher lice counts, this would tend to support the hypothesis that salmon aquaculture was 

to blame.  Unfortunately, the sea lice data gathered by the aquaculture industry was reported in 

an aggregate form that did not give individual farm statistics.70  However, the Ministry of 
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 Marty et al, Relationships of Farm Salmon, Sea Lice, and Wild Salmon Populations, PNAS Early Edition Nov 2010, 
(“Marty et al 2010”), p. 1. 
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 Krkosek et al, Declining Wild Salmon Populations in Relation to Parasites from Farm Salmon, Science 318, 2007, 
(“Krkosek et al 2007”), p. 1773. 
66

 Krkosek et al, Epizootics of Wild Fish Induced by Farm Fish, PNAS 103 (42), 2006, (“Krkosek et al 2006”), p. 15506. 
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68

 Marty et al 2010, p. 1. 
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 Office of the Information & Privacy Commissioner for British Columbia, Order F10-06, 2010 BCIPC 9 (“OIPC order 
10-06”), p. 7. 
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 OIPC order 10-06, p. 5. 
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Agriculture and Lands had its own database of information gathered from conducting audits on 

fish farms, and this database did include sea lice data for individual farms.71 

Despite the ongoing uncertainty about the cause of the collapse and the future of the pink 

salmon, the Ministry did not release its sea lice records.  Even when these records were 

specifically requested under FIPPA, the Ministry still refused to release them, instead taking the 

position that the aquaculture operations had supplied the data to them ‚in confidence‛ and that 

releasing it would be harmful to the fish farm industry.72  It was not until the OIPC conducted 

an inquiry in 2010, at the request of the T. Buck Suzuki Environmental Foundation, that the 

Ministry was finally compelled to release the sea lice data.73 

Environmental or Health Risk  
Sea lice are marine salmon parasites that feed on the surface tissues of salmon, including scales, 

skin and mucus.  This feeding can cause stress, lesions, viral or bacterial infection, and 

eventually the death of the fish. 74  Adult salmon have a full-grown armour coating of scales, 

and can generally survive a sea lice infestation, but the thinner-skinned juvenile salmon are far 

more vulnerable.75   

Under natural conditions, the salmon life cycle protects juveniles from sea lice - at the time the 

juveniles first enter the marine ecosystem, the adult salmon are mostly offshore, so the young 

are not exposed to the parasite for several crucial months.76  The presence of fish farms can alter 

this dynamic by increasing local sea lice concentrations above normal levels. When fish farms 

are located along salmon migration routes, this can result in juveniles being exposed to much 

higher levels of the parasites in their first few months of development.77  The causal nexus 

between fish farms, sea lice and the health of salmon populations is a subject of ongoing 

scientific debate.78  However, one study has found that louse-induced mortality in pink salmon 

populations can frequently exceed 80%.79 
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The extirpation of genetically unique salmon runs from BC’s coast would constitute an 

extremely serious environmental impact.  Wild salmon are also a vital component of the BC 

economy; in 2005, the wild commercial salmon sector and salmon sport fishing collectively 

contributed $183 million to the provincial GDP, and provided approximately 3,880 full-time 

equivalent jobs.80  Salmon are the cultural and economic backbone of countless communities in 

BC. There would thus be a strong public interest component in disclosing information that 

might help address a threat to this fishery. 

Failure to Disclose 
In response to an Environmental Assessment Office review of aquaculture regulation in the 

mid-1990s, the BC Ministry of Agriculture and Lands began requiring fish farms to have Fish 

Health Management Plans (FHMPs) in place as a condition of their license.81  Part of the FHMP 

required fish farms to track and report data on fish health and mortality, including sea lice 

data.82  The Ministry also established the Fish Health Audit and Surveillance Program (HASP), 

which involved ministry staff conducting random audits on fish farms to ensure compliance 

with their FHMPs.  During an audit, staff would review logs and records, and would also 

collect fish carcasses for examination by their own experts.83  From the information gathered in 

these audits and from the fish carcasses, the Ministry compiled its own database of fish health 

information, including sea lice statistics.84  The Ministry continued to maintain these databases 

during the 2002 and 2003 pink salmon population crashes, but did not release the data publicly 

until compelled to do so in 2010 by order of the OIPC.85 

It should be noted that when the T. Buck Suzuki Environmental Foundation challenged the 

Ministry’s refusal to disclose the information in 2010, they made the argument that the Ministry 

had a proactive duty to disclose this information under section 25(1) of FIPPA.  The adjudicator 

rejected this argument, primarily on the grounds that ‚section 25 is reserved for matters of 

urgency where circumstances of clear gravity and present significance exist to require 

immediate disclosure of information.‛86  However, it should be remembered that the 

adjudicator was addressing whether the Ministry had a duty to disclose the data in 2010 – by 
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which point salmon stocks seemed to be recovering from the crash,87 perhaps suggesting that 

any crisis that may have occurred was over. 

It might seem that the Ministry is in a position to argue that, since the salmon stocks ultimately 

did not go extinct, there were no ‚circumstances of clear gravity and present significance‛ even 

at the time of the crash.  However, it would be a serious mistake to judge compliance with 

section 25 in this retroactive fashion.  In 2002, it was not known whether the salmon crash was a 

temporary anomaly, or a sign of the impending extirpation of the pink salmon.  A swift 

response could have been critical in reversing the downward trend, and under the 

circumstances, it would have been prudent and in the public interest to release data that might 

help to explain what was happening.  Even if the Ministry’s data exculpated the fish farms, 

knowing this would have allowed scientists to stop chasing a false lead and focus on other 

questions. 

To allow a public body that successfully ‚waits out‛ an apparent crisis to then argue that, in 

hindsight, there was no need to disclose information, would create a perverse incentive for 

public bodies to err on the side of nondisclosure.  Section 25(1) requires disclosure of 

information ‚without delay‛ presumably to deter precisely this sort of ‚finger crossing‛ 

approach, and encourage public bodies to come forward with what they know before a 

threatened harm becomes a real harm. 

Sources  

Case Law 

Office of the Information & Privacy Commissioner for British Columbia, Order F10-06, 2010 

BCIPC 9: <http://www.oipc.bc.ca/orders/2010/OrderF10-06.pdf>. 

Media  

Taras Grescoe, Killer Lice, The Globe and Mail, April 26 2008:  

<http://www.theglobeandmail.com/news/technology/science/article35379.ece>. 

Reports and Articles  

Brooks and Jones, Perspectives on Pink Salmon and Sea Lice: Scientific Evidence Fails to Support 

Extinction Hypothesis, Reviews in Fisheries Science 16(4): 403-412, 2008: 

<http://fairquestions.typepad.com/files/brooks-jones-rfs-2008-5.pdf>. 
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Krkosek et al, Declining Wild Salmon Populations in Relation to Parasites from Farm Salmon, Science 

318, 2007: <http://www.sciencemag.org/content/318/5857/1772.full.pdf>. 

Krkosek et al, Epizootics of Wild Fish Induced by Farm Fish, PNAS 103 (42), 2006: 

<http://www.pnas.org/content/103/42/15506.full.pdf+html>. 

Marty et al, Relationships of Farm Salmon, Sea Lice, and Wild Salmon Populations, PNAS Early 

Edition Nov 2010: <http://www.pnas.org/content/107/52/22599.full.pdf+html>. 

Other 

Legislative Assembly of British Columbia Special Committee on Sustainable Aquaculture, Final 

Report, May 2007: 

 Volume 1: <http://www.leg.bc.ca/cmt/38thparl/session-3/aquaculture/reports/Rpt-

AQUACULTURE-38-3-Volume1-2007-MAY-16.pdf>. 

 Volume 2: <http://www.leg.bc.ca/cmt/38thparl/session-3/aquaculture/reports/Rpt-

AQUACULTURE-38-3-Volume2-2007-MAY-16.pdf>. 
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Case Study #4: Lyme disease in British 

Columbia 

Introduction  
Named after the town of Old Lyme, Connecticut where it was first identified,88 Lyme disease is 

passed to humans through a bite by a bacteria-infected tick.89  Ticks carrying the bacteria are 

found in many areas of BC including Vancouver Island, the Lower Mainland, the Sunshine 

Coast, the Fraser Valley and the Kootenays.90 

A variety of symptoms can occur in the acute and chronic phase of Lyme disease,  including a 

signature bulls-eye rash, fever, headaches, central and peripheral nervous system disorders, 

arthritis, extreme fatigue, general weakness and other pain.91  Most cases of Lyme disease can be 

treated with antibiotics, especially if caught early. However, left untreated, Lyme disease can 

have more severe impacts, including affecting the joints, heart and nervous system.92  

There is an ongoing controversy over the diagnosis and treatment of the disease, particularly 

late stage or ‘chronic’ Lyme disease. Officially, there is a low incidence of Lyme Disease in BC, 

with the BC Centre for Disease Control (BCCDC) reporting that less than 1% of the tick 

population is infected with the primary vector which causes the disease and that the rate of 

Lyme disease in BC is less than 0.5 per 100,000 people.93 However, a Provincial Health Services 

Authority (PHSA) report has acknowledged that diagnostic testing for chronic Lyme disease in 

BC is inadequate -- and that without a definitive diagnosis the prevailing practice is for patients 

to receive no treatment, when ideally a range of treatment options should be available.94  

                                                           
88

 “Lyme Disease” BC Centre for Disease Control, online: BC Centre of Disease Control, <http://www.bccdc.ca/dis-cond/a-
z/_l/LymeDisease/overview/Lyme+Disease.htm> *“Lyme Disease” BCCDC+. 
89

 Bonnie Henry and M Morshed, “Lyme disease in British Columbia: Are we really missing an epidemic?”, online: 

(2011) 53:5 BC Medical Journal 224-229, at 224 

<http://www.bcmj.org/sites/default/files/BCMJ_53_Vol5_lyme.pdf> *B. Henry, “Are we really missing and 

epidemic?”+.  
90

 “Lyme Disease” BCCDC, supra.  
91

 “Signs and Symptoms of Lyme Disease” United States of America Centers for Disease Control and Prevention, online: CDC < 
http://www.cdc.gov/lyme/signs_symptoms/index.html>.  
92

 “Lyme Disease” BCCDC, supra. 
93

 B. Henry, “Are we really missing an epidemic?”, supra at 224. 
94

 Provincial Health Services Authority “Chronic Lyme Disease in BC”,  presented to John Dyble, Deputy Minister of 
Health (31 May 2010), on file with author. See also, Brian Schmidt, “Chronic Lyme disease in British Columbia: A 

http://www.bccdc.ca/dis-cond/a-z/_l/LymeDisease/overview/Lyme+Disease.htm
http://www.bccdc.ca/dis-cond/a-z/_l/LymeDisease/overview/Lyme+Disease.htm
http://www.bcmj.org/sites/default/files/BCMJ_53_Vol5_lyme.pdf
http://www.cdc.gov/lyme/signs_symptoms/index.html


26  
 
 

 

Many Lyme disease advocacy groups express concern that a substantially higher incidence of 

the disease is being ignored in BC.95  There is support for this view, but the release of much of 

the information buttressing this position has been delayed by public bodies.  

A key BCCDC-PHSA study, conducted in 2008-09 but not publicly released until published in 

the BC Medical Journal in 2011, revealed that a substantial portion of Lyme disease cases go 

unreported to official health authorities by BC doctors, despite requirements that they do so.96 

The study found that the BC physicians surveyed recalled diagnosing 221 cases in 2007, while 

public health officials only received 13 reports of the disease.97 When the BCCDC received the 

survey results it took over two years to publish the information in a peer reviewed journal  --   

even though it suggested that the number of Lyme disease cases in BC was 25 times higher than the 

number officially reported in BC in 2007. A follow up study, released in 2012, found that in 2011 

nearly two thirds of BC doctors admitted to not reporting the last case of Lyme disease they 

treated.98  

In May 2010 another key study on Chronic Lyme disease in BC was completed for the 

Provincial Health Services Authority.99 The report was not publicly released until April 2011 in 

response to a freedom of information request.100 This report revealed that testing and treatment 

for Lyme disease was poor, that the true level of Lyme disease infection in BC was unknown 

and that the majority of GPs lacked knowledge about the disease. This confirmed what many 

Lyme disease patients and advocates had been saying for years.  The report made several 

important recommendations for improving knowledge and patient care around Lyme disease 

in BC. One day after this information appeared on the front page of the Vancouver Sun, the 
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province announced it would be opening the new clinic for patients with Lyme disease and 

other complex, chronic diseases.101   

Together, these studies and reports contributed important knowledge to public conversations 

about how patients with Lyme disease are currently diagnosed and cared for. Ultimately, they 

identified an increased incidence of Lyme disease and major gaps in care and knowledge  --  

suggesting that diagnostic testing is inadequate and that both physician and public education 

about the disease is needed. 

Environmental or Health Risk or Public Interest  
Lyme disease is difficult to identify, diagnose, and treat.102 When caught early, Lyme disease 

can often be treated with antibiotics, eradicating the bacterial infection which causes the 

disease.103 Late stage, or chronic Lyme disease, is difficult to treat and is often associated with 

persistent pain, neurological and cognitive symptoms, and fatigue. Although the number of 

reported new incidents of Lyme disease is relatively low in BC, many people believe they have 

chronic Lyme disease and tend to see very few options for addressing their condition within the 

BC medical system.104 Within the medical community there is significant debate about chronic 

Lyme disease, particularly because it often mirrors symptoms associated with arthritis, multiple 

sclerosis and chronic fatigue and because of difficulties with diagnostic testing.  

Patient advocates believe the number of Lyme disease patients in BC is much higher than 

current reporting indicates -- and advocate for changes in the way BC diagnoses and treats the 

disease. Early detection and treatment in initial stages can help prevent debilitating chronic 

disease symptoms. They believe that if the incidence of Lyme disease were known to be higher, 

physicians, health agencies and government would make preventative measures and the proper 

diagnosis and treatment of Lyme disease a higher priority.  

Within the last two years, following the release of important longstanding information from the 

BCCDC and PHSA (primarily through two FOI requests), the government appears to be taking 
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steps to address many of these concerns, though much work remains to be done and many of 

recommendations made in the 2010 PHSA report have yet to be implemented.105  

The Failure to Disclose 
Information regarding public health risks is important to all British Columbians – especially to 

those with the potential to be infected by diseased ticks and to Lyme disease patients and 

advocates, such as the Canadian Lyme Disease Foundation. 

Under section 25 of FIPPA, PHSA and the BCCDC are required to proactively disclose 

information about significant risks to public health or information that is clearly in the public 

interest.106 Lyme disease advocates argue that on two key occasions PHSA and BCCDC 

apparently failed to promptly fulfill these obligations with regards to the disclosure of 

information about Lyme disease. We submit that in these two cases PHSA and the BCCDC 

failed to notify – without delay -- the general public and affected groups as required by section 

25:  

 In 2011 doctors with BCCDC, and PHSA published the BC Medical Journal article 

discussed above -- largely based on a 2008-09 survey they had conducted.107  This article, 

and the survey results included in it, indicated serious underreporting of Lyme disease 

by BC physicians.108 The information should have been disclosed earlier because it 

related to a significant public health risk – possibly indicating Lyme disease posed a 

larger health risk than initially thought – and because disclosure was clearly in the 

public interest, shedding important light on a contested issue relating to the health and 

wellbeing of British Columbians.  Yet release of the survey results was delayed by more 

than two years. 

 

 In addition, the May 2010 PHSA report discussed above addresses and validates many 

of the concerns raised by Lyme disease advocates, particularly around diagnosis and 

treatment of the disease.109 The report also made a number of recommendations for 

improving knowledge and treatment of Lyme disease in BC. Yet, this report was not 

publicly available until Lyme disease advocate Gwen Barlee filed an information request 

for it in 2011. The report contained invaluable information for diagnosed and 
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undiagnosed Lyme disease patients, patient advocates, health care providers and 

government decision makers and should have been proactively disclosed under section 

25 of FIPPA when it was completed.  

PHSA’s failure to proactively disclose this information denied the public and Lyme 

disease advocates an opportunity to fully discuss the need for better patient diagnosis 

and care. The May 2010 PHSA report was consistent with the 2008-2009 survey results, 

concluding that the ‚true incidence of Lyme disease in BC is unknown.‛  Thus, 

hundreds or thousands of people in BC could be undiagnosed but suffering with Lyme 

disease.  Both the information and the recommendations in this May 2010 report were 

also highly relevant to a significant public health risk, and to the public interest.   

Had this report been proactively released by PHSA the information could have been 

used to promote health care and policy to facilitate diagnosing and treating individuals 

suffering from chronic Lyme disease. As the report states, many Lyme disease patients 

often feel hopeless about their situation given the limited treatment available to them. 

Armed with the information in this report patients and advocates might have been in 

position to seek better care – and seek reform of diagnosis, treatment and the gathering 

and distribution of public health information.  

Both the 2008-09 survey results released in the BC Medical Journal article and the May 2010 PHSA 

report on Lyme disease should have been disclosed far earlier under section 25 of FIPPA 

because: 

 the information was about a risk of significant harm to health and 

  the disclosure was clearly in the public interest. 

The information in question would have helped BC residents and doctors to educate themselves 

about the risks posed by Lyme disease, empowered people to take preventative measures to 

reduce their risks of contracting Lyme disease, and contributed to an important discussion 

about the changes to medical practice, policy and law that may be needed to grapple with the 

risks posed by Lyme disease.  It also could have facilitated better care for both diagnosed and 

undiagnosed Lyme disease sufferers.  
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Case Study #5: Cobble Hill Water 

Quality   

Introduction 
Cobble Hill is a community of approximately 4,500 people in the Cowichan Valley110 that relies 

on Aquifer 197 for its residential, commercial, agricultural and industrial water needs.111 More 

than 4,000 residents rely on the aquifer for drinking water. 112 

At least two composting facilities operate above this aquifer in Cobble Hill. These facilities have 

been in operation since 2000 and 2006 and share a ground water well.113 In 2002 concerns about 

impacts on water quality were raised when the site well was found to have nitrate levels four 

times higher than the Canadian Drinking Water Guidelines standard.114 In 2010, while 

concentrations of nitrates decreased somewhat at the composting property, two nearby wells 

showed an increase in nitrates, one at levels significantly higher than the acceptable level 

established by drinking water standards.115 

In March 2010 the older composting business applied to expand its recycling operations to 

include a recycling drop-off centre that would process additional products, including garbage, 

drywall, wood waste, asphalt roofing and mixed waste paper.116 This expansion required a 
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major amendment to its Waste Management License.117 During the public notification process 

required for this amendment, significant concerns were raised about the impact of this facility 

and its expansion on the local aquifer and drinking water quality.118 As part of the license 

amendment process the Cowichan Valley Regional District (CVRD) established the Fisher Road 

Environmental Review Advisory Committee (the Committee)119 in mid-2010 and commissioned 

an environmental review report which was publicly released in January 2011.120  

In developing recommendations to the CVRD the Committee requested water sample analysis 

results from the site well.121 These requests were denied, and in May 2010 the Committee filed a 

Freedom of Information request for the records with the CVRD.122 Access to these records was 

denied on the grounds that their release ‚would cause undue financial harm by decreasing 

property values and harming the resale of the lands.‛123 The CVRD also stated that the water 

samples had been disclosed in confidence to satisfy the Waste Stream Management Licensing 

Bylaw and that if released the records ‚could harm bylaw enforcement investigations and 

techniques‛.124 It should be noted that while the CVRD may require waste management 

facilities to test their wells, these results are not generally released to the public, the Ministry of 

Environment or the Vancouver Island Health Authority (VIHA).125 The CVRD’s denial to 

disclose the records was appealed to the Information and Privacy Commissioner but the 

outcome of this is unknown. 

A similar request was filed with the CVRD and VIHA in September 2010 by a company that 

provides water from Aquifer 197 to approximately 1000 Cobble Hill residents.126 VIHA released 
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the documents requested, provided to it by the CVRD,127 including water quality test results 

from the well site.128 

The Environmental Review Report of the proposed expansion revealed that nitrate, nitrate + 

nitrite, TDS and total coliforms concentrations at the well site exceeded Canadian guidelines but 

did not pose a serious environmental concern because the well site was not a source of drinking 

water.129 However, some surrounding drinking water wells were found to contain total 

coliforms and high nitrate concentrations. Nitrate concentrations exceeded drinking water 

guidelines in one neighbouring drinking water well.130  

Nitrate compounds can be elevated in groundwater by specific land uses, including the use of 

agricultural fertilizers, animal wastes and human wastes.131 Once nitrates enter an aquifer they 

can move long distances and are difficult to remove.132 The Environmental Review Report 

commissioned by the CVRD was unable to determine whether nitrates found in groundwater 

and the area surrounding the site had originated from the waste management facilities. This 

was because only one groundwater monitoring well was at the site, there was an irregular 

distribution of nitrate compounds in surrounding wells and there were multiple historical land 

uses to consider.133 This uncertainty was echoed by the Ministry of Environment.134 However, 

the Committee took the position that ‚historical activities of composting and soil processing are 

the most likely cause of the elevated nitrate levels observed in the onsite well.‛135 The 

Committee also expressed concerns that while levels of dissolved metals at the well site did not 

exceed drinking water limits, the fact that they existed in higher concentration than the rest of 

the aquifer raised significant concern that toxic chemical compounds and known carcinogens 

could be migrating into the aquifer and surrounding drinking water wells.136 
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Environmental or Health Risk  
High levels of nitrates in drinking water are a serious public health and safety concern. Nitrates 

that convert to nitrites are particularly dangerous to infants, sometimes causing death because 

of methemoglobinemi, or blue baby syndrome, which reduces the capacity of blood to absorb 

oxygen.137 High nitrate concentrations have also been linked to cancer, hypertension, central 

nervous system birth defects, diabetes, spontaneous abortions and respiratory tract infections.138 

Nitrates are also toxic to some invertebrates, fish and amphibians with wide-ranging effects, 

including mortality, growth reduction and physical deformities.139 Nitrate levels are a key 

indicator used to alert authorities to potential risks to aquifers. Nitrate contamination is also 

expensive to fix, requiring filtration.140  

Aquifer 197 is ‚an important water source for domestic use and other purposes, including 

several major water supply systems‛141 in Cobble Hill.  In 2002 nitrate concentrations at the site 

well were significantly above Guidelines for Canadian Drinking Water Quality.142  Nitrate 

concentrations in a nearby well doubled between 2002 and 2010.143  A slight improvement in 

water quality on the composting property could be related to changes in practices at the site 

after it changed hands in 2006.  However, the concentrations of total nitrogen and nitrate-

nitrogen are ‚still significantly elevated above the drinking water guideline of 10 mg/l‛.144  

Nitrate contamination of groundwater is an ongoing concern. 

Failure(s) to Disclose 
Aquifer 197 is the only source of water for more than 4,000 Cobble Hill residents. Because of 

this, addressing groundwater contamination issues and ensuring that water meet drinking 

water standards is essential. While the CVRD is taking steps to address these concerns, in 2010 

they chose not to disclose important water test results to the Fisher Road Environmental Review 

Advisory Committee, putting private concerns ahead of public health and safety.  
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The fact that test results were not released in order to protect the value of properties that shared 

the contaminated well and because releasing these records could harm bylaw enforcement is 

contrary to section 25 of FIPPA -- which requires that information about significant harm to the 

health or safety to the public, or a group of people, be disclosed. While the reasons cited by the 

CVRD related to exemptions under FIPPA, section 25(2) overrides these statutory exemptions 

and requires the proactive disclosure of such important information. High levels of nitrates and 

possible other toxic compounds in the site well had the potential to migrate throughout Aquifer 

197, posing a risk to Cedar Hill residents that rely on the aquifer for their water needs.  

In failing to release this information the CVRD denied Cobble Hill residents the ability to 

identify and educate themselves about possible risks to their personal health and well-being. 

The disclosure of water tests from the site in question would have provided local residents with 

important information about possible risks to local drinking water, health and the health of 

their children. The ongoing nitrate concentration in groundwater at the site, as well as increased 

levels of toxic chemical compounds, seems likely to have posed a risk to nearby drinking water 

wells. However, regardless of whether the recycling facilities were the sole source of nitrates 

and other contaminants in Aquifer 197, the focus of section 25 is to ensure risks to health and 

safety are made public, and does not concern itself with the cause of that risk. 

If residents had been provided with information about water quality concerns affecting Aquifer 

197, they would have had the opportunity to educate themselves about possible risks to their 

health and well-being and taken steps to mitigate them. For example, had nearby residents 

known about increased nitrate levels in parts of Aquifer 197 they could have been more vigilant 

about regularly testing of their well water. Families with small children would have been 

empowered to evaluate the risks posed by the water source they relied on, and perhaps chosen 

to provide their infants and children with drinking water from alternative sources.  

Protecting the health and well-being of BC residents is at the heart of section 25 of FIPPA. The 

failure of the CVRD to release important water test results, apparently privileging private and 

other concerns over the well being of its constituents, warrants concern. This case study shows 

how a failure to implement section 25 impaired the ability of Cobble Hill residents to safeguard 

their local water source – something vital to the health and safety of themselves and their 

children. 
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Case Study #6: Mould in Student 

Residence   

Introduction  

Then-graduate student George Kaufmann moved into a student residence at Simon Fraser 

University (‚SFU‛) in May 2007.145  Kaufmann was battling cancer at the time, which had 

spread to his colon, kidney and lungs.  He had recently undergone lung surgery and was 

continuing with chemotherapy. Prior to moving in, he informed SFU Residence and Housing 

(‚R&H‛) of his special needs, detailing his condition and requesting housing for disabled 

students. He was provided with housing in consideration of his existing health problems.146 

Within a month of moving in, Kaufmann’s health deteriorated and he ceased chemotherapy 

treatments, believing he was dying.147 In July 2007 Kaufmann moved because of deteriorating 

health -- and in anticipation of re-modeling of the SFU residence to begin in the coming months.  

While moving, Kaufmann found what he described as ‚a huge black mould colony‛148 under his 

bed. Kaufmann filed a complaint with R&H, who then tested the room for mould. The study, 

commissioned by SFU in September 2007, revealed elevated concentrations of fungal spores in 

the air following the movement of furniture and carpet in the room.149 Air quality samples taken 

after the room had been left undisturbed for two days revealed a low fungal spore count. 

However, the study concluded that there was minimal localized mould growth in Kaufmann’s 

room.    
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Kaufmann’s own research, including a conversation with a construction worker, building 

assessments in SFU’s possession attained through FOI requests150 and his own recorded 

observations,  indicate that the remodelling, which forced him to move, was done to address a 

building envelope failure and extensive water ingress and rot damage.151 Kauffman found that 

in 1998 SFU R&H was aware significant areas of the building were vulnerable to water 

leakage.152 By 2003, SFU was aware that, with the exception of primary suite window areas, 

Kauffman’s future residence was ‚experiencing serious water ingress and rot damage.‛153 SFU 

appears to have commissioned this second report when it became aware of advanced structural 

deterioration in January 2003.154 In 2005 a subsequent building envelope assessment of the 

residence explicitly indicated that there was ‚extensive fungal growth‛ in parts of the building 

and that the moisture content throughout much of the building was high.155 This report also 

noted water leakage into the building had been ongoing, possibly since 1998, and that ‚water 

penetration appears to have continued unabated to the point where advanced structural 

deterioration has occurred.‛156  

 Kaufmann suggests this envelope failure, and extensive water damage, caused widespread 

mould contamination throughout the residence in question and that SFU was aware of the 

problem. Moisture is one of the primary causes of mould in buildings. While the report did not 

state the type of fungal growth identified in the building assessment, it should be noted that 

mould is a fungus and that Health Canada ‚recommends that all mould, regardless of the 

species, be cleaned and that the underlying water of humidity problem be dealt with quickly to 
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prevent potential health issues.‛157  Furthermore, given mould is predominately caused by 

moisture in buildings it seems likely the fungal growth identified was in fact mould.  

In preventing mould Health Canada recommends that when water or moisture enters a 

building it is best to ‚act quickly‛ to address the water source. While SFU may not have been 

aware of the existence of mould in Kaufmann’s residence as early as 1998, SFU R&H was clearly 

aware of risks of water leakage into the building. By 2003 advanced structural deterioration and 

rot was occurring because of continued and unabated water penetration. While SFU appears to 

have taken some steps to address the problem, by 2005 the building was still facing problems 

with water leakage, to the extent that ‚fungal growth‛ was clear in part of the building 

inspected. Regardless of the extent of mould growth throughout the student residence, for 

several years prior to Kaufmann’s arrival SFU R&H was aware that one of the primary causes of 

mould growth was present in the student residence and two years before Kaufmann moved 

into the residence SFU knew, or should have reasonably known, of fungal growth in the 

building. It was not until the fall of 2007 that SFU undertook a full renovation of the building to 

address water, and structural problems caused by water. SFU clearly failed to ‚act quickly‛, as 

recommended by Health Canada, to address the source of moisture in the building to reduce 

both the risk, and actual existence, of mould growth.   

Environmental or Health Risk  
Mould is harmful to human health, causing adverse health effects through allergic 

hypersensitivity responses, infections and toxicity.158 Symptoms include wheezing and 

shortness of breath, nose and throat irritation, and allergic reactions.159 Some people are more 

vulnerable to mould, particularly children, the elderly and individuals with weakened immune 

systems and other respiratory conditions.  Mould has also been found to exacerbate existing 

health conditions, particularly respiratory health problems.  

According to Health Canada it is not possible to establish a safe limit for mould in human 

residences because it is difficult to determine who will be affected and to what extent.160 Given 
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that all moulds pose a risk to respiratory health, Health Canada recommends they should be 

removed from homes, regardless of their size and type.    

Failure to Disclose 
SFU is bound by FIPPA,161 obligating the university to disclose information under section 25 

when there is a significant risk of harm to the health or safety of the public or any identifiable 

group of people or when the disclosure of information is in the public interest.  In this case SFU 

failed to disclose information on both grounds.  

Present and future tenants of the SFU residence in question are an identifiable group of people. 

The existence of moisture, a primary cause of mould, and later fungal growth, in at least one 

residence created a risk to tenants’ health -- this is confirmed by the eventual identification of 

mould in Mr. Kaufmann’s room.   

As indicated by Health Canada guidelines, mould poses serious health risks and should be 

dealt with immediately. Under section 25(1)(a) SFU had a duty to disclose information about 

the existence of extensive water damage and moisture throughout the building (creating a risk 

of widespread mould) and after 2005 it had a similar duty to disclose the existence of fungal 

growth in the building.  

In Kaufmann’s case SFU’s duty to disclose this information was even stronger given individuals 

with weakened immune systems and respiratory conditions are more vulnerable to mould, 

heightening the risks posed by both moisture and fungal growth in the building. When 

inquiring about housing, Kaufmann made R&H aware of his serious health issues, including 

recent lung surgery and ongoing chemotherapy.  At that time, SFU had a duty to disclose 

information about the existence of moisture and fungi and the likelihood of mould in the 

building -- which posed risks to Kaufmann’s health and wellbeing.   

Had SFU disclosed the information to present and future tenants of the building -- particularly 

those with health problems – the tenants would have been able to make informed choices about 

risks to their health. Instead, the tenants were deprived of this opportunity.  Indeed, SFU’s 

failure to disclose this information may have exposed Kaufmann and perhaps other students to 

a significant health risk.  Yet this problem might have been avoided had SFU fulfilled its 

obligations under section 25 of FIPPA.  
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Conclusion 

“[T]he best way to respect the spirit in which FIPPA was enacted is to make 

the proactive release of information in the hands of government the default 

practice.  A FIPPA request should be as a last resort, only when it is readily 

apparent that exceptions to the right of access are likely to be applicable.” 

-Elizabeth Denham, Office of the Information and Privacy Commissioner 

for British Columbia, 2010-2011 Annual Report 

The case studies reviewed above, though they cover a wide range of situations, all have  

elements in common.  In each case, a public body was in possession of information that could 

have alerted an identifiable group of the public to a significant risk of harm, whether to their 

health, to the environment, or to some other matter of concern to them.  In each case, the public 

body chose not to disclose this information – sometimes due to prioritizing private interests, 

sometimes due to an apparent hopefulness that the problem would ‚go away on its own‛ and 

sometimes for reasons unknown.  In each case, the withheld information came to light only 

after persistent (and often prolonged) investigation by others.   

This raises the concern that there may be many other similar stories that have not come to light, 

and that these case studies may indicate a more widespread trend of noncompliance with 

section 25 of FIPPA.  We respectfully request that the Commissioner use her powers under 

section 42 of FIPPA to investigate whether this is so and why, and how it may best be corrected. 

It is possible that public bodies are giving an overly restrictive reading to the word ‚risk‛ in 

section 25(1)(a).  According to the FOIPP Act Policy and Procedures Manual, ‚[t]he fact that a risk 

could exist is not sufficient.  A real risk is required‛ *emphasis in original].  Nonetheless, it is 

not necessary that the risk rise to the level of an absolute certainty.  If public bodies feel that 

they must refrain from disclosing information except in situations where a serious harm has 

become inevitable, we will lose one of the greatest benefits of proactive disclosure – the ability 

to take corrective action before harm occurs.  In addition, concerns about ‚panicking‛ the public 
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must not become an excuse for withholding information from them.  In many cases, the fact that 

the information is alarming is precisely why it must be disclosed.   

It is also possible that public bodies are too narrowly construing their obligation to disclose 

information when it is, ‚for any other reason, clearly in the public interest‛ per section 25(1)(b).  

Although a determination of what is in the public interest will necessarily be made on a case-

by-case basis, we would encourage the Commissioner to clarify to public bodies the general 

principles at work here.   

We would further encourage the Commissioner to consider the recent guidance provided by 

the Supreme Court of Canada (‚SCC‛) on the meaning of ‚public interest‛, in Grant v. Torstar 

Corp.162  Though this case examined the meaning of ‚public interest‛ in a slightly different 

context (defamation law), it engaged policy considerations similar to those at play in the FIPPA 

context (e.g. the need to balance private interests against the value of informed public 

consideration and debate.)  The SCC offered the following guidance: 

To be of public interest, the subject matter ”must be shown to be one inviting public attention, or 

about which the public has some substantial concern because it affects the welfare of citizens, or 

one to which considerable public notoriety or controversy has attached”… mere curiosity or 

prurient interest is not enough. Some segment of the public must have a genuine stake in 

knowing about the matter published…  The public has a genuine stake in knowing about many 

matters, ranging from science and the arts to the environment, religion and morality. The 

democratic interest in such wide-ranging public debate must be reflected in the jurisprudence.163 

The SCC also quotes Lord Denning, who observed that ‚[w]henever a matter is such as to affect 

people at large, so that they may be legitimately interested in, or concerned at, what is going on; 

or what may happen to them or to others; then it is a matter of public interest.‛164 
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In conclusion, we note that it is possible that some public bodies are simply unaware of their 

duty under section 25 of FIPPA.  In the course of preparing this submission, the authors 

encountered anecdotal evidence suggesting that some officials did not realize that they might 

need to disclose information of the type to which section 25 applies. 

Regardless of the reasons, the case studies we highlight make it clear that British Columbians 

have been relatively lucky so far.  From the evidence that we have seen, the withholding of 

information by public bodies has not yet resulted in a worst-case scenario.  The Oliver Dam 

collapsed, but did not kill anyone because it did not collapse at night when people may have 

been sleeping in the five homes that were destroyed.  The Prince George formaldehyde readings 

may – or may not – have been anomalous.  As it happens, the pink salmon population 

fortuitously did not continue to crash. While delay in revealing the extent of Lyme disease 

incidence may have had a negative impact, such an impact has not been identified or measured.   

Nor are we aware of documented problems at SFU, other than with Mr. Kaufmann.  And we are 

not aware of documented evidence of actual harm done in Cobble Hill.   

However, the problems identified here give us an opportunity to rectify the situation before a 

catastrophe occurs. Our public bodies need to be educated about the value of proactive 

disclosure and the necessity of keeping the public informed of risks to the environment and 

public health.  Therefore, we request that the Commissioner investigate whether there is a 

system-wide failure of FIPPA-regulated bodies to comply with section 25 of the Act.
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APPENDIX: Relevant Legislation  

FREEDOM OF INFORMATION AND PROTECTION OF PRIVACY 

ACT 

[RSBC 1996] CHAPTER 165 

Division 4 — Public Interest Paramount 

Information must be disclosed if in the public interest 

25  (1) Whether or not a request for access is made, the head of a public body must, 

without delay, disclose to the public, to an affected group of people or to an 

applicant, information 

(a) about a risk of significant harm to the environment or to the 

health or safety of the public or a group of people, or 

(b) the disclosure of which is, for any other reason, clearly in the 

public interest. 

(2) Subsection (1) applies despite any other provision of this Act. 

(3) Before disclosing information under subsection (1), the head of a public body 

must, if practicable, notify 

(a) any third party to whom the information relates, and 

(b) the commissioner. 

(4) If it is not practicable to comply with subsection (3), the head of the public 

body must mail a notice of disclosure in the prescribed form 

(a) to the last known address of the third party, and 

(b) to the commissioner. 

General powers of commissioner 

42  (1) In addition to the commissioner's powers and duties under Part 5 with respect 

to reviews, the commissioner is generally responsible for monitoring how this Act 

is administered to ensure that its purposes are achieved, and may 
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(a) conduct investigations and audits to ensure compliance with any 

provision of this Act or the regulations, 

(b) make an order described in section 58 (3), whether the order results 

from an investigation or audit under paragraph (a) or an inquiry under 

section 56, 

(c) inform the public about this Act, 

(d) receive comments from the public about the administration of this 

Act, 

(e) engage in or commission research into anything affecting the 

achievement of the purposes of this Act, 

(f) comment on the implications for access to information or for 

protection of privacy of proposed legislative schemes or programs or 

activities of public bodies, 

(g) comment on the implications for access to information or for 

protection of privacy of automated systems for collection, storage, 

analysis or transfer of information, 

(h) comment on the implications for protection of privacy of using or 

disclosing personal information for data linking, 

(i) authorize the collection of personal information from sources other 

than the individual the information is about, and 

(j) bring to the attention of the head of a public body any failure to meet 

the prescribed standards for fulfilling the duty to assist applicants. 

(2) Without limiting subsection (1), the commissioner may investigate and attempt to 

resolve complaints that 

(a) a duty imposed under this Act has not been performed, 

(b) an extension of time for responding to a request is not in accordance 

with section 10 (1), 

(c) a fee required under this Act is inappropriate, 
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(d) a correction of personal information requested under section 29 (1) 

has been refused without justification, and 

(e) personal information has been collected, used or disclosed in 

contravention of Part 3 by 

(i)  a public body or an employee, officer or director of a public 

body, or 

(ii)  an employee or associate of a service provider. 


